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Trade policy and health: from conflicting interests to policy

coherence

Chantal Blouin®

Abstract Policy incoherence at the interface between trade policy and health can take many forms, such as international trade
commitments that strengthen protection of pharmaceutical patents, or promotion of health tourism that exacerbates the shortage
of physicians in rural areas. Focusing on the national policy-making process, we make recommendations regarding five conditions
that are necessary, but not sufficient, to ensure that international trade policies are coherent with national health objectives. These
conditions are: space for dialogue and joint fact-finding; leadership by ministries of health; institutional mechanisms for coordination;
meaningful engagement with stakeholders; and a strong evidence base.
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Une traduction en francais de ce résumé figure a la fin de I'article. Al final del articulo se facilita una traduccién al espariol.

Introduction

The links between trade agreements and
health have been the subject of intense
international debate in policy and aca-
demic circles in recent years, following
the signing of the World Trade Orga-
nization’s Agreement on Trade-Related
Aspects of Intellectual Property Rights
(TRIPS). TRIPS has created a new global
regime of patent protection that, when
applied to pharmaceutical drugs, can
increase drug prices. Therefore, many
observers and political actors worry that
this trade agreement, together with new
bilateral and regional trade agreements
that further strengthen patent protec-
tion, will reduce access to pharmaceutical
drugs in developing countries, especially
among the poorest households. The de-
bate about trade and health also reflects
worries about the impact of international
trade on health systems. For instance,
increased liberalization and trade flows
in agricultural products may increase
risks associated with food safety and the
international transmission of disease.
The policy implications of making trade
commitments in health services are also
much debated.! Should national gov-
ernments open up hospital services and
health insurance to foreign investors and
providers? Should health tourism, that

is patients travelling abroad to receive
medical care, be promoted as an export
industry?

Policy incoherence marks different
facets of the interface between trade
policy and health. For instance, several
bilateral and regional trade agreements
encourage the adoption of legislation
that does not allow sufficient flexibil-
ity in the protection of pharmaceutical
patents.>? These trade commitments can
greatly restrict the capacity of govern-
ment to ensure drug affordability. The
liberalization of trade in health services
also poses risks in terms of access. For
example, the active promotion of health
tourism can exacerbate the shortage of
doctors in rural areas because of internal
brain drain. We offer insights and recom-
mendations on how policy-makers can
work towards achieving more coherent
policies at the intersection between trade

and health.

Policy coherence and its political
context

Policy coherence can be defined as “a
process through which governments
make efforts to design policies that take
account of the interests of other policy
communities, minimize conflicts, maxi-
mize synergies and avoid unintended in-
coherence. A degree of incoherence may
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sometimes be inevitable, but trade-offs
should be transparent and appropriate
measures taken to mitigate negative
impacts.”* Why do some national
governments fail to adopt trade poli-
cies that are coherent with their health
objectives? Trade and health policies are
influenced by the nature of the political
process and therefore, “technical analy-
sis of the economic and health aspects
is necessary, but not sufficient”.’> One
important theoretical contribution to
understanding why some policy op-
tions are adopted, and others blocked,
comes from political economy, which
stresses the distributional consequences
of public policies and the dilemmas of
collective action.®® This well-established
approach highlights how dispersion and
concentration of the costs and benefits
associated with policies will influence the
incentives for collective action. When
the benefits of a policy change are large
and concentrated among a small group
of actors, the group has a strong incen-
tive for acting collectively to support the
proposed policy change, and is much
more likely to have an influence on the
policy-making process. On the other
hand, diffuse interests (where minor
advantages are expected for a large num-
ber of individuals) generally have less
influence over the policy process, given
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difficulties encountered in organizing
large groups of individuals.

Social scientists have found this the-
oretical approach very useful to explain
the formulation of trade policy,” and
have recently expanded this approach
to explain other aspects of economic
foreign policy, such as policies regarding
international finance and exchange rates,
and foreign investments. In the case of
trade policy as it relates to health, the
theory would predict that the policy
preferences of actors with a large benefit
to reap would prevail. If these actors
are large pharmaceutical companies or
international firms involved in health
insurance or investment in health facili-
ties, their stakes in standards of protec-
tion for intellectual property or decisions
about liberalization in health services or
insurance are high and the number of
actors relatively small; hence, there are
strong incentives to be politically active
and it is relatively easy to associate these
actors in a single, effective organization.
In comparison, groups uniting patients
or consumers tend to be less organized.
Given the influence of interests, achiev-
ing policy coherence is therefore not sim-
ply a question of adopting the procedural
measures suggested below. We focus
here on some steps that policy-makers
in national governments can adopt to
facilitate the adoption of trade policies
that do not hinder the achievement of
national health objectives.

Conditions to ensure policy
coherence

Dialogue and joint fact-finding

Policy-makers and analysts from health
and trade sectors form different epis-
temic communities, who may not share
beliefs about cause and effect, or have
the same values that inform how to de-
velop a trade position or to implement
trade commitments. Therefore, dialogue
— informal and formal exchanges
between trade and health officials at
the national, regional and global level
— is needed. In addition to fostering
dialogue, one effective way to develop
common understanding is to undertake
joint fact-finding exercises. Each party
can learn from having to work together
on identifying a research agenda or a
work programme that will explore the
potential benefits and threats related
to the policy under scrutiny. Such joint
fact-finding does not result in all parties
sharing the same views and interests, but
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it can clarify the trade-offs that are at
stake and the possible policy responses
to minimize negative impact.

The case of protection of intellectual
property rights in regional trade agree-
ments in Central America illustrates the
importance of having health officials
and trade officials engaged in dialogue
and joint fact-finding exercises. Bilateral
and regional trade agreements, such as
the United States—Central America Free
Trade Agreement (CAFTA), lead to pat-
ent protection on pharmaceutical drugs
beyond that required by the multilateral
regime created by TRIPS. Trade nego-
tiations are usually based on the mutual
exchange of market-access concessions;
for instance, country A agrees to open its
market to the sugar exports of country
B in exchange for better access to the
telecommunications market of country
B. In this case, the United States of
America (USA) requested strengthened
patent protection in exchange for bet-
ter access to its markets. More dialogue
and joint fact-finding would give trade
officials a better understanding of the
implications of agreeing to strengthened
patent protection. It would also mean
that health officials would be better
equipped to engage in discussions about
the economic costs and benefits for
their countries of receiving better access
to American markets. Once officials
have a better understanding of the risks
and the potential benefits involved,
together they may be able to design an
alternative approach or complementary
domestic measures. For instance, the re-
sults of a study conducted by the Costa
Rican trade ministry suggested that the
short-term impact of increased patent
protection would be limited, especially
when weighed against the potential
benefits of access to American markets.
However, this fact-finding exercise was
not conducted in collaboration with ac-
tors from the health sector. Hence, the
long-term impact of increased patent
protection on access to drugs and the
policy options available to counteract
the impact of CAFTA on drug prices
(such as parallel importation of drugs
and the use of compulsory licenses) were
not fully explored.

Leadership by health ministries

Several cases involving interaction be-
tween trade and health policy highlight
the importance of leadership by the
ministry of health in order to ensure
policy coherence. The key position that
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the ministry of health can occupy is
illustrated by the example of Malaysia;
the proactive role of this ministry was
clear in the decision to import generic
antiretroviral drugs under the “govern-
ment use” provision of TRIPS. Indeed,
the ministry faced strong opposition,
even within the national government
cabinet, owing to concerns that such
action would deter future foreign in-
vestment in Malaysia. Finally, thanks
to strong political support, the cabinet
was convinced and authorization was
obtained to import these drugs for a
period of two years, beginning on 1
November 2003.1°

In contrast, Latin American coun-
tries like Argentina, the Dominican
Republic, Guatemala, and Mexico pro-
vide us with examples of situations in
which health ministries had little or no
involvement in trade negotiations or the
implementation of trade agreements.
Given this lack of involvement, the na-
tional legislation implementing TRIPS
in Latin America did not take full ad-
vantage of the flexibilities embedded in
TRIPS to ensure accessibility to phar-
maceutical drugs. The lack of leadership
by the health authorities was probably
the result of their limited knowledge
about trade rules on access to medicines,
as well as their usually low level of influ-
ence outside their specific field of com-
petence. Historically, health ministries
have been marginalized in two ways;
first excluded from foreign policy, and,
second, disconnected from other policy
areas within domestic policy-making.
Consequently, health-ministry officials
have often been in more frequent con-
tact with their counterparts abroad than
with officials in trade or foreign minis-
tries at home. Ensuring that ministries
of health take a leadership role on trade
and health policy therefore requires a
reversal of long-held practices.

Institutional mechanisms of
collaboration

To achieve coherence, institutional
mechanisms often need to be created to
ensure collaboration between organiza-
tions. In several countries, a national
inter-ministerial committee plays this
role, fostering coherence across the
large number of issues that are affected
by trade policy: procurement, environ-
mental policies, public services and so
on. In some countries, the public health
authorities are members of this com-
mittee. Some countries prefer a special
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mechanism devoted to trade and health
coordination.!' Indeed, institutional
mechanisms can take many forms, and
can be more or less formal in nature.
While some include the private sector
and representatives from civil society,
others include only government officials.
Institutional mechanisms aim to create
incentives for collaboration, and, with
time, to build trust between actors not
used to working together.

For instance, in Thailand, the
Ministry of Commerce was the only
institution involved in the trade nego-
tiations for Thailand until 1995-1996.
However, the structure for international
trade negotiation in Thailand was re-
formed in 1997 and many more stake-
holders became involved, including all
concerned ministries, private sectors,
academicians and civil societies. The
Ministry of Commerce is still the cen-
tral agency, and is responsible for the
secretariat of the National Committee
on International Trade Policy, but the
new infrastructure provides an umbrella
for development of human capacity and
for networking of all stakeholders. Thus,
in 1998, the Ministry of Public Health
established a Ministerial Committee
on Health Impact from International
Trade, with three subcommittees related
to TRIPS, the Agreement on the Ap-
plication of Sanitary and Phytosanitary
(SPS) Measures and the Agreement on
Technical Barriers to Trade (TBT), and
the General Agreement on Trade in
Services (GATS); each was assigned a
secretariat. These subcommittees were
all ad hoc structures, but have provided
useful outcomes, including the realiza-
tion among officials of the significance of
international trade in health in Thailand
and the networking of stakeholders. The
regular meetings resulted in a better
understanding among stakeholders, as
well as clearer national positions for the
national negotiation team.

The United States Trade Policy Staff
Committee for SPS Affairs is another
example of an institutional mechanism
that allows cross-sectoral collabora-
tion and trust-building over time. This
committee is the American inter-agency
structure responsible for formulating
trade policy as it relates to food stan-
dards, and for resolving agency questions
or policy divergence. The United States
Trade Representative coordinates the
group of eight agencies, but the mecha-
nism guarantees an appropriate voice for
all relevant government players in the
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health and trade sectors. The USA food
safety agencies provide technical and
policy expertise and guidance, but do not
serve in a trade promotion role. Rather,
they see their role as ensuring that health
protection is not compromised by trade
priorities.

Engage stakeholders

Bringing a wide range of governmental
and nongovernmental actors into the
policy process is critical to ensuring
policy coherence. This is an effective
way to ensure that divergent views and
interests are included in an explicit and
transparent manner in the balancing act
of policy-making (especially if stake-
holders are engaged and consulted early
in the policy process). The case of patent
legislation in Sri Lanka highlights the
importance of engaging with civil soci-
ety to achieve coherence. In the context
of bilateral trade negotiations with the
USA in 2003, new patent legislation
was adopted without broad consulta-
tion. However, the new law did not
allow compulsory licensing and parallel
importing, which are understood to be
important tools to ensure affordable ac-
cess to pharmaceutical drugs.'? Several
Sri Lankan activists and legal advocates
challenged the bill in the Supreme Court;
the court agreed that the constitution
prevented the government from intro-
ducing legislative measures that would
knowingly increase inequality, or deny
people equal access to equal health ser-
vices. When it came time to revise the
bill, government officials consulted a
variety of stakeholders and civil society
organizations, which unanimously sup-
ported a new draft of the legislation
to include flexibilities for compulsory
licensing and parallel imports.'

There are several examples of the
positive contribution made by public
consultation in the formulation of trade
policy relevant to health. In the case of
the offers made by Pakistan in the GATS
negotiations as they related to health
services, the Ministry of Health was con-
sulted and in turn engaged in discussions
with various associations representing
health professionals. In reaction to com-
ments received during these discussions,
Pakistan made an offer on professional
services in the health sector that included
a public-services “carve-out”, i.e. that
excludes health services provided by
public institutions. The objective of this
exclusion was to ensure future regulatory
flexibility to improve accessibility to
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health services, either through subsidies,
universal services obligations or other
measures.

Get the evidence right

Trade and health officials need detailed
information to be able to make in-
formed choices about how to balance
divergent interests and views. In Thai-
land, the Ministry of Health developed
estimates of the economic costs of the
“TRIPS-plus” provision proposed in
the Thailand—United States Free Trade
Agreement,'* the USA having asked for a
longer data-exclusivity period that would
effectively prolong patent protection. In
the case of the bilateral negotiations with
the USA, the main recommendation of
the ministry was to prefer intellectual
property provisions with no negative
public-health implications, i.e. no
TRIPS-plus provision, but the ministry
also offered an alternative position that
attempted to minimize the negative
impacts of TRIPS-plus provisions.

The capacity to monitor the impact
of trade policy after adoption is also
crucial to be able to prepare an appro-
priate response. For example, Thailand
has seen a large increase in the number
of foreign patients coming to receive
medical care. The Ministry of Health has
been monitoring the impact of health
tourism and found that the increased
demand for doctors and nurses to care
for foreign patients has led to an internal
brain drain from the rural public sector
to the urban private sector. Thanks to
this monitoring capacity, the ministry
could adopt a policy for scaling-up the
training of doctors and nurses under
a special curriculum to facilitate rural
distribution."

In some cases, in order to pool
limited resources, a regional approach
to collecting the information that is re-
quired to ensure that trade policy reflects
health needs can be preferred to a na-
tional approach.!'® The Secretariat of the
Common Market on Eastern and South-
ern Africa, in partnership with officials
in each member country, is coordinating
comprehensive assessments of the state
of trade in services (including health
services) in this region, in preparation
for economic partnership agreements
with the European Union and GATS
negotiations. This regional approach is
also relevant for other elements of the
policy process discussed here, such as the
need to create institutional mechanism
for collaboration. Many low-income
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countries may not have the resources to
create a distinct unit or committee to
deal with trade and health, and regional
collaboration may be the best way to
ensure internal coherence.

International organizations such
as the World Health Organization and
the World Trade Organization also have
an important role to play in developing
the evidence relevant to trade and health
policy and making it accessible to policy-
makers. Their technical assistance and
capacity-building activities need to be
coordinated and strengthened to ensure
that trade and health officials receive ap-
propriate information so they can engage
in national policy discussions.

Conclusions

We have discussed five conditions that
are necessary to ensure coherence be-
tween health and trade policy. Together,
these conditions make it more likely that
trade reforms will, at the very least, not
worsen health outcomes or the social
conditions that lead to ill health. How-

ever, even a strong ministry of health
whose officials are armed with good
information, that is actively involved in
an inter-ministerial committee on trade,
and that is building common ground
and supported by a broad coalition of
stakeholders, cannot guarantee a par-
ticular outcome. For instance, during
bilateral trade negotiations with the
USA, the government of Peru agreed to
several TRIPS-plus provisions, despite
opposition from a wide variety of civil
society groups (such as public health
actors and human rights groups), and
despite a visit and press release from the
United Nations Special Rapporteur on
the right of everyone to the enjoyment of
the highest attainable standard of physi-
cal and mental health.'” The government
also had well-documented studies on the
impact of strong patent protection on
access to drugs. This is a reminder that
trade policy-making is embedded in a
larger complex political process, and that
our recommendations can be seen as
necessary, but not sufficient, conditions
for policy coherence. M
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Résumé

Politique commerciale et santé : passer des conflits d'intéréts a une action cohérente

L'incohérence des politiques a l'interface entre la politique
commerciale et la santé peut prendre de nombreuses formes,
par exemple les engagements commerciaux internationaux qui
renforcent la protection des brevets pharmaceutiques ou la
promotion du tourisme de santé qui agrave la pénurie de médecins
en milieu rural. En mettant I'accent sur I'élaboration des politiques
au niveau national, I'article formule des recommandations
concernant cing conditions nécessaires, mais non suffisantes,

pour que les politiques commerciales internationales soient
compatibles avec les objectifs sanitaires nationaux, a savoir :
ménager une place au dialogue et a une action commune
d'établissement des faits ; conférer un réle de premier plan aux
ministéres de la santé ; prévoir des dispositifs institutionnels de
coordination ; solliciter a bon escient I'implications des parties
prenantes ; et disposer de bases factuelles solides.

Resumen

Politicas comerciales y salud: de los intereses enfrentados a la coherencia normativa

La incoherencia normativa en el terreno de interaccién de las
politicas comerciales y la salud puede reflejarse en muchos
aspectos, como los compromisos comerciales internacionales que
refuerzan la proteccion de las patentes farmacéuticas, o el fomento
de un turismo sanitario que agrava la escasez de médicos en las
zonas rurales. Centrandonos en el proceso de formulacion de
politicas nacionales, hacemos algunas recomendaciones respecto

a cinco condiciones que son necesarias, pero no suficientes,
para asegurar que las politicas comerciales internacionales
sean coherentes con los objetivos de salud nacionales. Esas
condiciones son un espacio para el didlogo y la investigacion
conjunta, el liderazgo de los ministerios de salud, los mecanismos
institucionales de coordinacién, una participacion significativa con
los interesados directos y una base evidencial sélida.
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